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routes to other communities and adja-
cent settlements, and roads designated
as primary farm-to-market roads.

(1) Work under this authority is not
limited in engineering scope but the
design must be an integrally complete
within itself project that does not re-
quire additional work for effective and
successful operation. The cost limita-
tion on Federal participation may re-
quire that local interests supplement
the Federal funds, so that combined
Federal and local efforts will produce a
complete, useful improvement.

(2) Reporting officers must be satis-
fied that the protection of eligible pub-
lic works and non-profit public services
are justified on the basis of the Na-
tional Economic Development and En-
vironmental Quality objectives.

(c) Legislative interpretations. (1)
“Public Works” are considered to be
those important and essential public
facilities which serve the general pub-
lic and are owned and operated by the
Federal, State, or local governments,
such as municipal water supply sys-
tems and sewage disposal plants.

(2) ““Churches, hospitals, schools’ in-
cludes churches, and public and private
non-profit hospitals and schools.

(3) ‘““Non-profit public services’ are
considered to be facilities or structures
which serve the general public and are
not intended to earn a profit. Although
they may be publicly used, privately
owned, profit-making facilities located
along streambanks or shore lines are
not eligible for protection.

(4) ‘“‘Shoreline’’ includes, but is not
limited to, oceans, gulfs, and the Great
Lakes.

(d) Local cooperation. The provisions
of §263.23(d) are applicable.

Subpart D—Shore Protection
Policy

§263.26 Small beach erosion control
project authority (Section 103).

(a) Legislative authority. Section
103(a) of the River and Harbor Act of
1962, as amended by section 310 of the
River and Harbor Act of 19656 and by
section 112 of the River and Harbor Act
of 1970, amends section 3 of Pub. L. 826,
84th Congress to read as follows:

The Secretary of the Army is authorized to
undertake construction of small shore and
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beach restoration and protection projects
not specifically authorized by Congress,
which otherwise comply with Section 1 of
this Act, when he finds that such work is ad-
visable, and he is further authorized to allot
from any appropriations hereafter made for
civil works, not to exceed $25,000,000 for any
one fiscal year for the Federal share of the
costs of construction of such projects: Pro-
vided, That not more than $1,000,000 shall be
allotted for this purpose for any single
project and the total amount allotted shall
be sufficient to complete the Federal partici-
pation in the project under this section in-
cluding periodic nourishment as provided for
under section 1(c) of this Act: Provided fur-
ther, That the work shall be complete in
itself and shall not commit the United
States to any additional improvements to in-
sure its successful operation, except for par-
ticipation in periodic beach nourishment in
accordance with section 1(c) of this Act, and,
as may result from the normal procedure ap-
plying to projects authorized after submis-
sion of survey reports.

(b) Periodic nourishment. When it can
be demonstrated as being part of the
best plan to meet project objectives
and a more economical remedial meas-
ure than others, provision for periodic
nourishment may be recommended.
The recommended Federal participa-
tion in periodic nourishment will be
limited to a specific period of time.
The total project costs shall include
both initial construction and periodic
nourishment.

(¢c) Local cooperation. The provisions
of ER 1120-2-110 and ER 1165-2-19 are
applicable.

§263.27 Authority for mitigation of
shore damage attributable to navi-
gation works (Section 111).

(a) Legislative authority. Section 111 of
the River and Harbor Act of 1968 (Pub.
L. 90-483, approved August 13, 1968)
states:

The Secretary of the Army, acting through
the Chief of Engineers is authorized to inves-
tigate, study, and construct projects for the
prevention or mitigation of shore damages
attributable to Federal navigation works.
The cost of installing, operation and main-
taining shall be borne entirely by the United
States. No such projects shall be constructed
without specific authorization by Congress if
the estimated first cost exceeds $1,000,000.

(b) Definitions—(1) Federal navigation
works is defined as a project or feature
thereof that has been specifically au-
thorized by the Congress in a River and
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Harbor Act or authorized under the
continuing authorities granted by sec-
tion 201 or the Flood Control Act of
1965, or by section 107 of the River and
Harbor Act of 1960, as amended. These
shall include projects or project fea-
tures built by others but which have
been adopted as a Federal Navigation
project.

(2) Beach erosion control project is de-
fined as a project that has been specifi-
cally authorized by the Congress in a
River and Harbor Act or authorized
under the continuing authorities
granted by section 201 of the Flood
Control Act of 1965 or by section 103 of
the River and Harbor Act of 1962. This
is considered to include the beach ero-
sion control portion of combined beach
erosion and Thurricane protection
projects.

(3) Mitigation of shore damages is de-
fined as the construction of works or
procedures to reduce erosion-type dam-
ages by shoreline stabilization. The de-
gree of mitigation is the reduction of
erosion or accretion to the level which
would be obtained without the influ-
ence of navigation works at the time
navigation works were accepted as a
Federal responsibility. It is not in-
tended that shorelines be restored to
historic dimensions, but only to lessen
the damages by an action that can be
justified, the entire costs of which are
Federal regardless of shore ownership.

(c) General policies. (1) This Act au-
thorizes the study, construction and
maintenance of work for prevention or
mitigation of damages to both public
and privately owned shores to the ex-
tent of the damages that can be di-
rectly identified and attributed to Fed-
eral navigation work located along the
coastal and Great Lakes shorelines of
the United States. This authority will
not be used:

(i) For construction of works for pre-
vention or mitigation of shore damages
such as those caused by river bank ero-
sion or vessel generated wave wash.

(ii) To modify navigation projects au-
thorized, but not constructed, that
contain features for prevention or miti-
gation of shore damages or to change
the responsibility for maintenance or
to modify portions of constructed navi-
gation projects that contain features
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for prevention or mitigation of shore
damages.

(iii) For prevention or mitigation of
shore damages caused by non-Federal
navigation projects.

(iv) To construct, maintain, modify
or change the cost sharing of author-
ized beach erosion or combined beach
erosion and hurricane protection
projects, or portions thereof, located
adjacent to Federal navigation
projects. Except, when it is determined
that shore damage to a portion of an
authorized beach erosion project is at-
tributable to the navigation project,
mitigation measures may be accom-
plished under this authority, only to
the extent of damages that can be di-
rectly identified and attributed to the
navigation project.

(2) Where the erosion attributable to
the Federal navigation project consists
of only a portion of the total erosion
problem in a specific area and cannot
be considered as a separable reach for
effective mitigation measures then a
section 111 project cannot be consid-
ered for authorization unless,

(i) There is an authorized beach ero-
sion control or combined beach and
hurricane protection project for the
area with which the section 111 mitiga-
tion measures could be combined to be-
come effective, or

(ii) A general study of the entire
problem area is made and leads to the
development of an authorized beach
erosion control project, (specific au-
thority must be obtained to conduct a
general study of the entire problem
area) or

(iii) Local interests indicate a will-
ingness to have the erosion problem
outside the scope of section 111 rem-
edied at local cost.

(d) Cost limitations. Section 111 pro-
vides that the Chief of Engineers has
authority to authorize projects for
which the estimated first costs will not
exceed $1,000,000. The first costs will be
the cost of the initial preventive or
mitigative measures only. The limita-
tion on costs does not include the cost
of project maintenance. The project
must be planned as a complete unit and
not broken into reaches or stages for
cost limitation purposes.

(e) Reports. The Recon Report re-
quired by §263.15(c)(1) will:
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(1) Determine whether or not Federal
navigation works are responsible for
causing or contributing to the erosion
problem.

(2) Determine the extent of the area
affected by the navigation works.

(3) Determine total area experiencing
significant erosion.

(4) Determine the approximate per-
centage of the total erosion problem in
a specific area that is attributable to
the navigation works.

(5) Recommend whether further
study of the specific area affected by
the Federal navigation works is justi-
fied and whether study of the entire
area is desirable.

(f) Evaluation of mitigation measures.
The objective of section 111 is to pro-
vide mitigation measures for shore
damages attributable to Federal navi-
gation projects, when equitable and in
the public interest. All practicable al-
ternatives, structural and non-struc-
tural should be identified and consid-
ered. Work recommended for construc-
tion should provide the most prac-
ticable and economical means of miti-
gating existing damages or the preven-
tion of subsequent damages. Justifica-
tion of mitigation measures should be
made by comparing their costs with
the values represented by the damages
preventable. Any intangible values
should be described and given due
weight along with the tangible values
in this justification. Exercise of the au-
thority of section 111 to provide miti-
gation measures at Federal expense is
not mandatory. A finding for or
against its use should fully consider
the pre-project conditions and the jus-
tification of incurring mitigation
costs.

(g) Criteria for a Favorable Rec-
ommendation. A recommendation favor-
able to adoption and construction of
work to prevent or mitigate shore dam-
age attributable to a Federal naviga-
tion project under the authority of sec-
tion 111 of the River and Harbor Act of
1968 may be considered warranted when
both of the following conditions exist:

(1) The navigation project has been
determined to be the cause of the dam-
age.

(2) Analysis based on sound engineer-
ing and economic principles clearly
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demonstrates the feasibility of the pro-
posed work.

(h) Cost sharing—(1) Construction. (i)
If the work recommended in the report
is confined to mitigation work only
under section 111, i.e., erosion totally
attributable to the navigation works,
costs will be 100 percent Federal.

(ii) If the work recommended is a
combination of mitigation under sec-
tion 111 and restoration of beaches
eroded due to other causes and there is
no authorized beach erosion project,
mitigation work under section 111 will
be 100 percent Federal and the remain-
ing work will be 100 percent local.

(iii) If the work recommended in the
report is a combination of mitigation
under section 111 and the restoration of
beaches under an authorized beach ero-
sion project or combination beach ero-
sion-hurricane protection project, the
mitigation work under section 111 will
be 100 percent Federal and the remain-
der in accordance with the cost sharing
procedures as specified in project au-
thorization documents.

(2) Maintenance. (i) If the initial work
is confined to mitigation under section
111, all maintenance costs are 100 per-
cent Federal.

(ii) If the work is a combination of
mitigation under section 111 and res-
toration of beaches eroded due to other
causes, and there is no authorized
beach erosion project, maintenance
costs will be shared in the same propor-
tion as recommended for initial con-
struction, i.e., the section 111 portion
will be 100 percent Federal and remain-
ing work 100 percent local.

(iii) If the work is a combination of
mitigation under section 111 and an au-
thorized beach erosion control project
or combination beach erosion-hurri-
cane protection project, the Federal
maintenance cost for the mitigation
work under section 111 will be in the
same proportion as the damage attrib-
uted to the Federal navigation work is
to the total damage. For the remaining
work the cost sharing procedures of the
authorized beach erosion or combined
beach erosion-hurricane protection
project will apply.

(1) Local cooperation. (1) The law as
written provided that the cost of in-
stalling, operating and maintaining
projects under this authority shall be
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borne entirely by the United States;
therefore there are no requirements for
local cooperation. The cost of any
lands, easements or rights-of-way re-
quired for construction or subsequent
maintenance will be borne entirely by
the United States.

(2) Where section 111 projects are to
be accomplished in conjunction with
other works (§263.15(a)(2)) local inter-
ests will be required to furnish assur-
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ance of local cooperation similar to
those required for regularly authorized
projects for their assigned portion of
the work.

(3) Where section 111 projects are to
be accomplished in conjunction with
authorized projects, the requirements
of local cooperation specified in the au-
thorizing document or report will
apply.

APPENDIX A TO PART 263—HISTORY OF PROGRAM AND PROJECT LIMITATIONS
CONTINUING AUTHORITIES PROGRAM

Section/law

Federal cost
limitation per
project

Annual pro-

Public law
Date No. gram limit

(1) Small Flood Control Project Authority (Sec. 205)

Sec. 205 of 1948 FCA

Sec. 212 of 1950 FCA

Public Law 685/84th Congress, 2d Sess
Sec. 205 of 1962 FCA .

Sec. 61 of WRDA of 1974 ...

Sec. 133(6) WRDA of 1976 .......cccovvevivececieieicnnns

Sec. 2 of 1937 FCA ...

Sec. 13 of 1946 FCA ...

Sec. 208 of 1954 FCA

Sec. 26 of WRDA of 1974 ..o

June 30, 1948 . 80-858 $100,000 | $2,000,000

May 17, 1950 81-516 150,000 3,000,000

July 11, 1956 84-685 400,000 | 10,000,000

Oct. 23, 1962 87-874 1,000,000 | 25,000,000

Mar. 7, 1974 .... 93-251 11,000,000 | 30,000,000
32,000,000

Oct. 22, 1976 .......... 94-587 2,000,000 | 30,000,000
33,000,000

(2) Authority for Snagging and Clearing for Flood Control (Sec.
208)

Aug. 28, 1937 . 75-406 $25,000 $300,000

July 24, 1946 .. 79-526 50,000 1,000,000

Sept. 3, 1954 .. 83-780 100,000 2,000,000

Mar. 7, 1974 ... 93-251 250,000 5,000,000

(3) Authority for Emergency Streambank and Shoreli

ne Protection

of Public Works and Nonprofit Public Services (Sec. 14)
Sec. 14 of 1946 FCA ... July 24, 1946 .. 79-526 $50,000 | $1,000,000
Sec. 27 of WRDA of 1974 ... Mar. 7, 1974 ... 93-251 250,000 | 10,000,000
(4) Small Navigation Project Authority (Sec. 107)
Sec. 107 of 1960 R. & H. Act July 14, 1960 86-645 $200,000 | $2,000,000
Sec. 310 of 1965 R. & H. Act Oct. 27, 1965 .. 89-298 500,000 | 10,000,000
Sec. 112 of 1970 R. & H. Act Dec. 31, 1970 . 91-611 1,000,000 | 25,000,000
Sec. 133(a) of WRDA of 1976 Oct. 22, 1976 94-587 2,000,000 | 25,000,000

Sec. 3 of 1945 R. & H. Act ...

Sec. 103 of 1962 R. & H. Act ...
Sec. 310 of 1965 R. & H. Act
Sec. 112 of 1970 R. & H. Act ...

Sec. 111 of 1968 R. & H. Act ....cocoevivrcie

(5) Authority for Snagging and Clearing for Navigation (Sec. 3)

Mar. 2, 1945 ...

79-14 ‘

None

$300,000

(6) Small Beach Erosion Control Project Authority (Sec. 103)

Oct. 23, 1962 .. 87-874 $400,000 | $3,000,000
Oct. 27, 1965 .. 89-298 500,000 | 10,000,000
Dec. 31, 1970 . 91-611 1,000,000 | 25,000,000

(7) Authority for Mitigation of Shore Damages Attributable to Navi-
gation Projects (Sec. 111)

Aug. 13, 1968 .....

90-483

2$1,000,000

None

1Project cost may go to $2,000,000 if project is located in a major disaster area designated by the President.
2 A project exceeding $1 million will be transmitted to Congress for specific authorization.
3 Federal cost may go to higher amount if project is located in a major disaster area designated by the President.

[40 FR 51134, Nov. 3, 1975, as amended at 41 FR 56943, Dec. 30, 1976]
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